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1 . Initially, the examiner notes that some inconsistency appears to exist regarding 
which claims were pending at the time of the November 9, 2007 Office Action. 
Specifically, Applicant states on pages 4 and 6 of the remarks filed January 11, 2008 
that claims 25 and 34 were canceled by the amendment of October 24, 2007. However, 
a review of the file indicates that the listing of claims filed on that date included claims 
25 and 34. Further, Applicant asserted in the remarks accompanying the October 24, 
2007 amendment that claims 25 and 34 were believed to be patentable; see pages 4 
and 6 of those remarks with respect to claim 25, and pages 5 and 6 of those remarks 
with regard to claim 34. 

In any event, Applicant's response of January 1, 2008 presented a new listing of 
claims, with claims 23 and 28-32 pending, and those claims will be examined herein. 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 23 and 28-32 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Heath (U.S. patent 5,725,570) in view of Bellouard et al. (U.S. Patent 6,669,794). 

Column 8 of Heath discloses a medical device including wire loop portions made of a Ni- 
Ti alloy that initially has linear elastic properties but includes a flexible portion which has been 
heated to obtain superelastic properties. Heath does not state that an intermediate portion of 
the prior art devices is flexible or superelastic, "only one" superelastic region as recited in instant 
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claim 29, does not refer to "filter legs" as recited in instant claims 23 and 28, and does not refer 
to the temperature range of instant claim 31. However, 

a) With regard to intermediate portions or only one portion of superelasticity, Bellouard 
indicates that it was known in the art, at the time of the invention, to subject Ni-Ti alloys for use 
as medical devices to localized heat treatments to obtain superelasticity in a desired portion of 
the device. See Bellouard column 7, lines 5-10. Further, Bellouard column 10, lines 35-45 as 
well as column 13 of that reference indicate that any desired portion or portions of the devices 
may be made superelastic in this manner. 

b) Applicant has not defined the term "filter leg" in any specific manner such that it 
defines any specific shape, and the examiner's position is that this term as claimed refers 
merely to some portion of a filter material. The objects disclosed by Heath appear to be useful 
as part of a filter. 

c) The temperature range used in Heath column 8 overlaps that presently claimed. 
Thus, the combined disclosure of Heath and Bellouard et al. would have rendered 

devices as claimed obvious to one of ordinary skill in the art. 

4. Claims 23 and 28-32 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Muni et al. (U.S. Patent 6,375,629) in view of Bellouard et al. 

Column 7 of Muni discloses a core wire made of a Ni-Ti alloy that initially has linear 
elastic properties but includes a flexible portion which has been heated to obtain superelastic 
properties. Muni does not state that an intermediate portion of the prior art devices is flexible or 
superelastic, "only one" superelastic region as recited in instant claim 29, does not refer to "filter 
legs" as recited in instant claims 23 and 28, and does not refer to the temperature range of 
instant claim 31. However, 
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a) The disclosure of Bellouard columns 7, 10 and 13 renders the making of any desired 
portion or portions of the Muni devices superelastic obvious to one skilled in the art, for reasons 
as stated in item 3(a) supra. 

b) Muni column 3, line 1 9 indicates the suitability of the prior art materials for use in 
filters. Further, Applicant has not defined the term "filter leg" in any specific manner such that it 
defines any specific shape, and the examiner's position is that this term as claimed refers 
merely to some portion of a filter material. The objects disclosed by Muni appear to be useful as 
part of a filter. 

c) The temperature ranges disclosed in column 7 of Muni overlap those as presently 
claimed. 

Thus, the combined disclosures of Muni et al. and Bellouard et al. would have rendered 
devices as presently claimed obvious to one of ordinary skill in the art. 

5. In the remarks filed January 1 1 , 2008 Applicant alleges that the present invention 
can be distinguished from the prior art in that the "filter leg" limitations of the 
independent claims as amended and/or the temperature limitations of instant claim 31 
would render the claimed invention patentably distinct from the prior art devices. 
Applicant's arguments have been carefully considered, but are not persuasive of 
patentability because: 

a) With respect to filter legs, it is unclear what particular structural features would be 
required in order for a device to be considered a "filter leg". The examiner's position is that the 
prior art devices, given their broadest reasonable structural interpretation, would be useful as a 
filter leg, within the scope of the instant claims. The examiner further notes that in figure 5 of 
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the present specification, filter legs 54 are depicted in the form of a bent wire shape, and 
submits that devices of such a shape would be within the purview of the applied prior art. 

b) With regard to temperature, it is initially noted that claim 31 is directed to a product- 
by-process limitation, and that the burden falls to Applicant to show that the claimed products 
differ from those of the prior art, regardless of the methods by which they are made. 
Nonetheless, claim 31 states that one forms the claimed devices "by heating to a temperature 
that is at least as high as a final austenitic temperature of a material forming the linear elastic 
member." Exemplary embodiments of this temperature are disclosed on page 9 of the present 
specification as being a range of 325-375. deg.C. Heath column 8, line 57 discloses a 
temperature of 460. deg.C, which is at least as high as this range, and Muni column 7, line 67 
discloses a temperature of 350.deg.C, which is in the range utilized in the present specification. 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to George Wyszomierski whose telephone number is (571) 
272-1252. The examiner can normally be reached on Monday thru Friday from 8:00 
a.m. to 4:30 p.m. Eastern time. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Roy 
King, can be reached on (571) 272-1244. All patent application related correspondence transmitted by 
facsimile must be directed to the central facsimile number , (571)-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). 


/George Wyszomierski/ 
Primary Examiner 
Art Unit 1793 
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March 3, 2008 
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